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April 30,2003 

Dear Mr. Graham: 

I am writing 10 request a meeting wirh you concerning TWO proposed rules arncnding hazatdous martlial 
regularions for lithium ion batteries under development by t h e  Departmar of Transponadon's Research 
and Special Programs Adminisaauon. 

I am the General Counsel of Vdence Technology, lnc. Valence Technology is a small, U.S.-based 
Texas; Henderson, Nevada; and 

es ir, the rechargeable 
ominate the field. 

Cunenrly, under rhe W.S 

However, citing two fires 'invdlvh$g c ' 

and 20001, and the advmtages of harmbnizing inremadonal trmsponation replauons, in April 2002, 
RSPA proposed changes IO these regularions Lhar would bring the full burden of rhrse rcguladms ro bt ar 
upon our batteries2 (See 67 Fed- Reg. 155 10). 

We srrongly believe rhc N-Charge Batzay Pack does not warrant a Class 9 drsiparim. Ir has disrincr 
safety advantages over primary lithium baneries F d  other lithium ion batreriles and is the fusr lirhiuni 
ion barmy based upon phosphate Technology desieed IO provide greater safgy w h l e  providing a 
perfcumace profile capable of powering rhe newest electronic devices. 

Gee 67 Fed. Reg. I55rol. FLS 
has lt yet submitted a Papemo 

7' 



202 395 6974 P.03/15 
T-091 P 03/04 F - j a o  

Valence m Technology, Inc. 
d 

.I 
c 

r a l t ,  for the i-&.r: rime, Valence’s PJ-Charge Battery Pack would be required 10 be transpaned as a 
Class 9 hatardous material, which for Valence and i t s  cusromers would be expensive and burdenso ne, 
would undercut in the marketplace t h e  significant safety advanages these batteries provide, and, In OUT 
view, would not improve transporracion safety. 

On November 18,200 
year, Valence Techno 
to ship zhe N-Charge 
Class 9 hazardous material. ~ 

Subsquenrly, RSPA p 
of proposed rulemakia 
Intemarional Maririme 
Technics1 lnsauctions. 
changes to the Iirhi 
adverse inlpacrs that rhese proposals wouId have upan us.) 

b y  b e  a d  of 
m the US. HMRs to enable us 

rions raiher than as a 

. Reg. 72033) a norice 

The final rule for lithium batreries was nor published in December, 2002, and we recently learned rhar  it 
may nor be published in the Federal Regisrer far sevezal monrhs. In addirimr, the officials in RSPA’:: 
exempcions office were of the opinion tkat o w  exemption request was not “ripe for review.” 

Although rkese two proposed rules have not yet been published 9s find and the reduction of rhe Class 9 
mnsponadon exception level to 8 grams of equivalent lithium content is not effective for shipments 
within the Unired Smes, the ICAO guidelines have a provision similar IO b a t  in RSPA’S proposed m.ts 
and the ICAO guidelines became effecrive on January 1,2003. They apply to  international 
transportaum by air in s 
shipments take, our ship 

RSPA c a n  solve the ICAO 
authorized ro do. We have 
become final, but they have 

We do not believe that 
proposal or for the h 
ion batteries coma 
Battery Pack. Funhermore, we do nor believe that either rulemaking record provides a sufficient basis 
for the regulation of rechargeable lithium ion batteries, such as Valence’s N-Charge Battery Pack as if 
rechargeable lirhium ion barteries were primary lithium barteries. And, w e  do nor believe that either 
rulemaking record provides a sufficient basis for rhe regularion of lithium iozc battenes such as 
Valence’s N-Charge Banery Pack because of safety concems. In facr, we believe that lirhium ion 
batteries such as valence’s N-Charge Barray Pack are jusr as safe, or safer, ihan cmain primary l id iu r i  
batreries thar would continue to  be excepted from regulation by RSPA’S proposals. 

ecord for eirher the April 2002 

Furthermore, RSPA makes several ass&ons in the preamble of the proposeti hmicmization d e  and ir: 
the April 2002 proposed rule that  we do par bt)ieve are cmec t .  First, RSPA assms thar these proposed 
changes will not h v e  a significant ecanomiculd9ia,q Q* a substaq$ial number of m a l l  businesses and 



entiries a d ,  therefare, no analysis in accordance With the Regulatory FIexibiliry Act, 5 U.S.C. 601-til1, 
is required. We disagree. We are a small, U.S. based company with less than 100 employees and tk.e 
changes RSPA has proposed will have a significanr economic h p a c r  upon us and the marketplace iil 
which we compete. We know rhar there y e  orher small U.S. businesses thar will be adversely affecled 
by these proposed changes. 

Second, RSPA assens for both proposed rules thar h e y  will b v e  only a modest bcresse in annual 
paperwork burden and COSC. This statemeni is nor conect, pmicularly for our customers who would be 
subjecied to  the full pyloply of RSPA HMR requiremenrs far rhe first time because of rhe proposed 
reducrion of the exceprion level fiom 25 
but a x  nor limited ro, nainin 
packaging far our products, se 
materials. For Valence and oder 
subsramid and costly new re 
have sipficant do--stream 
{elecnonic equipment manufa 
keep records and transport our ba 

Because h e  rulemaking redor'' hkrc ihvolved do nor set fonh any basis for ihe regulation of lithium ion 
banerics such as Valence's N-Charge Pack, the collecrion of infomarion to enforce rhese provisions is 
unnecessary and will h v e  no practical utility within the meaning of che Paperwork Reducrion Act 
because rhese barteries do nor presenr safety problems in vampmtion or us?. 

M Act They will 

J roo would have to label, 

Third, RSPA assens rhat these proposed rules would not be a significanr regulatory action under secrion 
3 ( f )  of Executive Order 12866 or under the Regulatory Policies and Procedures of the D e p m e n r  of 
Tkmsportatian (44 Fed. Reg. 11034). We believe rhar kese proposed sulemrlkings are sipificmr within 
the meaning of Execurive Order 12866, and thar they are inconsismt with the principles ser f o d  in t t e  
Order and with the Regulatory Flcxibiliry Acr and the Paperwork Rcducuon Acl. 

We would very much appreciate the 
manes. Because of the international 
as pracdcal. 

SincereIy, 

L?T staff concerning these 
would appreciaie a mcering as soon 

@ 
V r ce President Law & General Counsel I 

R r A. Williams ' 

Cc: Mr. Donald R, &buckle 
Depury Adrmnistrator 
Office of Informarion and Regularory Affairs 


